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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

Walter N. Dimmick,

Plaintiff in Error,

vs. ) No. 785.

The United States of America,

Defendant in Error.

PETITION FOR REHEARING.

To the Honorable^ the Judges of the ' Circuit Court of

Appeals for the Ninth Circuit and to the Court:

The plaintiff in error, Walter N. Dimmick, respect-

fully petitions your Honorable Court for a rehearing in

the above entitled cause, and upon the following

grounds, viz.:

I.

No Crime Charged.

The judgment of the District Court is limited to the

first a7idfourth counts of the indictment. In disposing

of the objection that neither count charges a crime,



your ruling is that the first count is sufficient to sustain

the judgment and that therefore it is unnecessary to

pass upon the objection to the fourth count.

1. We respectfully submit that your views in respect

to the first count are erroneous. In the first place, the

fraud made criminal by section 5438 of the Revised

Statutes is one that is capable of inflicting injury upon

the Government; it must contain a legal possibility of

injury; nothing is more elementary than the rule that

fraud without injury is never actionable (/.^ Am. and

Eng. Ency. Law., 137, 2nd Ed; Holton vs. Noble.,

83 Cal. 7; Morrison vs. Lods, 39 Cal. 3S5;

Pasley vs. Freeman., 3 T. R. 51). If, therefore,

fraud is the basis of a prosecution, it is essential that

the indictment show in averment the possibility of

injury; in cases of forgery, this rule has been repeatedly

applied, and the courts have always held accordingly,

that if the forged instrument did not inherently nor by

averments aliunde., establish the possibilit}^ of injury,

no crime was charged. The authorities are cited at

page 3 of our reply brief. The same rule is applied in

a criminal prosecution for perjury {^People vs. McDer-

moti., 8 Cal. 288); and in all cases of crimen falsi. It

applies to prosecutions under the statute governing our

case (Sec. 5438 Rev. Stat.) and it has been so held by

Mr. Justice Field in

UNITED STATES VS. REICHERT, 12 SAWY. 643; 32 FED. REP. 142.

Your views and certainly your conclusion are in con-

flict with the authority of that case. It was there ex-

plicitly held that in a prosecution under section 5438

of the Revised Statutes, the indictment is fatally de-

fective if it does not aver that the oificer or official to
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whom tbe alleged fraudulent or fictitious claim is pre-

sented, was empowered to approve or pay it if genuine;

and that must be the law upon the very principle con-

trolling the proposition; if the officer or official had no

power or authority to approve or pay the claim, then

Its, presentation to him for the purpose of approval or

payment could not injure the Government. And it

must be constantly borne in mind, that the statute deals

only with the act of making or presenting a fraudulent

or fictitious claim for payment or approval, and not with

the approval or payment of the claim; it is of no conse-

quence whatever, according to the statute, whether the

claim was paid or approved; in other words, whether

the fraud involved in the making or presenting of the

claim was successful. The statute, we repeat, makes

irrelevant the fact of payment or approval, and confines

its definition of the crime to the act of presenting and

to the act of making the claim; a fortiori^ therefore, the

claim must be one that is not void on its face, and the

ofScer or official upon or to whom the claim is made or

presented, must have the requisite authority or power

to approve or pay the claim if genuine. Such is the

ruling of the court in United States vs. Reichert^ 12

Sawy. 643; 32 Fed. Rep. 142, and it certainly is the cor-

rect application of the well-settled rule above referred

to, that the fraud to be actionable or criminal must

carry with it the possibility of injury to the Govern-

ment. Vv^hy make it the essence of the offense that the

claim be made or presented ^''ior payment or approval to

" a person or officer in the civil, military or naval service

" of the United States", if the authority of the

officer or official to approve or pay the claim



if genuine, is of no consequence? Suppose that the

person to whom the claim is presented for approval has

no power to approve it, how is it possible that the

Government can complain of the act presenting it and

where is the possibility of injury? And the same is

true of the act of making or presenting a claim for pay-

ment to an officer or official who has no authority to

pay it. What difference is there between presenting or

making a claim that is absolutely void on its face, and

one that is apparently /rz'w^y^^/^ valid but is made or

presented for approval or payment to an officer or

official who has no power, no authority and no jurisdic-

tion to approve or to pay the claim? True he may ap-

prove or pay the claim; but the act is void; true he may

pay the claim with money of the Government; but the

Government can compel him to refund the money; his

act is wrongful; it is his act and not that of the person

who made or presented the claim, which defrauds the

Government; in jure non remota causa sed proxima

spectatur is the maxim of the law; besides, as already

pointed out, the statute rejects as irrelevant the inquiry

as to whether the money was actuall}^ paid or the claim

actually approved. Suppose the plaintiff in error pur-

chased some household furniture for his dwelling, and

presented the bill for paymeut to Cole the cashier of

the Mint—the bill being addressed to "Uuited States

Mint, San Francisco", as were the Selby bills; and Cole

paid the bill out of the moneys of the Mint; is it possible

that au}' one would be so foolish as to contend that the

presentation of the bill constituted a violation of section

5438 of the Revised Statutes? Or take the illustration

suggested b3' the Supreme Court of California in a case



involving the very principle we are relying upon here

{^People vs. Terrill, 127 Cal. 100), that the plaintiff in

error presented to Cole the cashier of the Mint, a bill

against the United States for the purchase price of one

of the planets and Cole paid the bill, is it possible that

any court with even the slightest respect for itself

would solemnly adjudge the transaction to be a viola-

tion of section 5438 of the Revised Statutes or of any

other law? So it must be that no case is within the

statute unless the claim \s prima facie valid in the sense

that it is not void on its face, and further that the

officer or official to whom it is made or presented for

payment or approval has the authority and the power

to pay or approve it if genuine; in a word, the claim is

not within the statute unless of such a character that it

contains within itself the possibility of injury to the

Government; we say "contains within itself the

possibility of injury to the Government", because in

our case, there being nothing in the indictment to show

any extrinsic facts or circumstances rendering the claim

injurious, we must perforce look to the claim itself and

as pleaded, to determine whether by any legal possibil-

ity, the Government could be injured by the making or

presentation; as already repeatedly pointed out the

statute has nothing to do with anything but the making

or presentation for payment or approval; it is not proper

therefore to consider whether the making or presenta-

tion for payment or approval resulted in the paying or

approving of the claim; that feature of the case is man-

ifestly a false quantity; yet we fear it has controlled

the court in passing on the sufficiency of the first

count; there is absolutely nothing in the first count to
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show payment, and the court has clearly erred

in considering matters not there pleaded in determining

the sufficiency of the accusation. You say in passing

upon the point, that "The character of the

" claim, that is to say, whether true, genuine,

*' and honest, or false, fictitious, and fraudulent, must
" be determined in view of all of the facts and circum-

" stances attending it". Surely we need not cite au-

thority to sustain the self-evident proposition that you

must determine the sufficiency of the first count from

its contents, and that you cannot resort to "facts and

circumstances" attending the claim, and which are not

pleaded, to help out the defects and deficiencies in the

first count; yet you have done so! Indeed a reading

of the entire opinion will indicate that its fault really

is iu taking a much too indefinite and a much too

shadowy view of the case; there is quite apparent an

ultra omnibus tendency to exclude the analytical, and

pursue the elusive and nebulous by a resort to the

most promiscuous generalizations. Now it is a constitu-

tional doctrine of very ancient origin, that in a crimi-

nal case, the tendency judicially of a court of appeal

should always be in favor of the accused; that his

rights should be sacredly guarded and the judgment

against him together with its record should be severely

scrutinized. It follows that it would be a palpable vio-

lation of the law, to affirm a judgment of conviction in

a criminal case upon the general proposition that

it is a criminal prosecution and should be upheld at

all hazards. The criminal law needs no such stimulus

to make it effective; and if there is to be any liberaliz-

ing of the system it should be in favor of the



accused; at all events, no court is constituted

the guardian of a criminal prosecution as against

the fundamental rights of the accused; and it

would certainly be a very vicious and unconstitutional

resolution to affirm rather than reverse a conviction in

a criminal case wherever it were possible to do so. A
court best performs its functions and its duty in a

criminal case when it exacts a rigid adherence to the

requirements of the law; and places the burden where

it quite properly belongs,—on the prosecution. All of

this is rudimentary; but courts very often forget that

which is elemental; especially is it a fault of frequent

occurrence in criminal cases. As to the first count in

the indictment its sufficiency must be tested by a

proper construction of section 5438 of the Revised

Statutes; upon principle and authority, the statement

of the charge is fatally defective, if it does not appear

that the claim v^?^^ prima facie valid and that the officer

or official to whom it was presented for approval or

payment had the authority and the power to approve

or pay it if it had been genuine; for otherwise there

existed no possibility of injury to the Government and

the statute would not apply; there must be an intent

to defraud the Government; that of necessity results

from the requirement of the statute that there be a

scienter.

UNITED STATES VS. CARLL, 105 U. S. 611.

If the intention to defraud is legally impossible in

the sense that the fraud is impossible of accomplish-

ment, as where either the claim is absolutely void on its

face, or the officer or official to whom it is presented, has

no authority or power to approve or to pay it, e. g. a.



fraudulent claim for the purchase price of material

alleged to be furnished the Mint, such in form as Selby's

claim, presented to the Judge of a United States Court

for paj^ment by him, no crime would be committed

against the statute. Now, Cole the cashier of the United

States Mint, an oflBcial unknown to the law, had no au-

thority and no power to pay a claim that had been pre-

viously paid by the United States and that carried upon

its very face the fact of payment as did the Selb}' claim.

Yon certainly must have overlooked the point that the

indictment shows af&rmativel}^ in the first count (and

that is the count we are now considering) that the Selby

claim when presented by the defendant Dimmick to Cole

the cashier, bore upon its face a receipt stating the un-

disputed fact that it had long previously been paid by

the United States. That very fact, the previous pay-

ment of the claim, establishes two propositions that

are fatal to the prosecution: 1 . A genuine claim that has

once been paid by the United States and having upon it

the authenticated receipt of payment, is no longer iu

any sense, a claim against the United States, neither

false, fictitious nor fraudulent, and therefore to again

present it for pa3'ment, is not in law nor in fact, the

presentation of a claim; it is thereafter, that is to say

after it has been paid and receipted, absolutely void

as a claim against the United States; you are mistaken

in assuming that Mr. Dimmick is charged with him-

self making a claim against the United States; he is

merely charged with presenting, not his own claim, but

the claim of the Selby Smelting and Lead Company;

and that there may be no doubt as to whose claim he

presented, tlie claim is attached to the indictment, and
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is afifirmatively there alleged to be th.Q genume claim of

the Selby Smelting and Lead Company, with a genuine

receipt of payment in full, signed by the Secretary of the

Company and in the name of the Company. And it is

further expressl}'^ alleged in the first count of the

indictment, that the claim made and presented by

Mr. Dimmick was the claim of the Selby Com-

pany for materials that had been in fact furnished

the Mint and previously paid for by the United

States; how, then, is it possible for you to say that Mr.

Dimmick is charged with making or presenting his

own claim. You say he had no authority to act for the

Selby Company in presenting the claim; by what right

do you indulge that assiunption in passing upon the

sufficiency of the indictment; there is nothing in the

indictment to show an absence of authority to represent

the Selby Company; but what difference can it make as

a matter of law, whether he had the authority or not?

The fact remains, and the first count of the indict-

ment shows by the most descriptive of averments

that he personally made no claim, that he presented no

claim for himself, and that all he did was to present for

re-payment or for payment, a valid and genuine claim,

a claim that was not fictitious, false nor fraudulent and

that ceased to be a claim solely and wholly because it

had been previously paid by the United States in full

recognition of its conceded and undisputed validity, and

above all else, bore upon its face an authentic receipt

of its payment. You have drifted away from the charge

as set forth in the first count; you have given no atten-

tion to the specific averment that the claim presented

is the Selby claim that had been previously and prop-
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erly paid and receipted; the paper writing, the bill or

instrument attached to the indictment is by explicit

averment identified as the claim; the claim referred

to in the statute is an executory claim; not one that has

been paid and satisfied and properly receipted, and

therefore is no longer a claim, and on its very face,

shows affirmatively that it is no longer a claim; to be

within the statute, the claim must necessarily be exec-

utory; it must purport to be a pending and unsatisfied

claim; otherwise the statutory requirement that it be

made or presented for payment or approval would be

impossible; the charge is that Mr, Dimmick presented

the claim for payment,—a thing itself impossible, for

the claim on its face and as alleged in the indictment,

had been paid and bore upon its face a valid and gen-

uine receipt, at and before the alleged presenting of the

claim by the defendant. Imagine for the moment, a

person going to another and asking him for a second

payment of a claim then presented a second time, and

which on its ver}' face contained a genuine and authentic

receipt of payment in full. Do you suppose the law

deals with any such a ridiculous situation as that?

Now such is exactly the case here, as it is alleged in the

first count. When the statute says that the claim

must be presented for payment or approval, and

be false, fictitious or fraudulent, it clearly means

if it means anything that the claim must have the essen-

tial characteristic of a claim

—

it must be luipaid and

unsatisfied] for if, as here, it has been previously

paid in full and carries on its very face the authentic

receipt of pa3'ment in full, its presentation for another

and second payment is not within the statute for the
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very simple reason that it is not and cannot be a claim

susceptible of being presented for payment, it having

been previously satisfied and discharged; it is not a

pending claim, it is not an executory claim; it is not a

claim' at all within the language of the statute. The

case as it is charged in the first count is precisely the

same as if Mr. Dimmick had gone to Cole and said to him,

" Here, Cole, is a bill of the Selby Company that has

" been paid in full by the Government; the receipt of

" payment is endorsed on the bill and signed by the

" Selby Company; there is no doubt whatever that the

" bill has been fully paid, satisfied and discharged; here

" it is; now I want you as cashier of the Mint to pay it

" a second time and out of the moneys of the United

" States. I want you to pay the money to me; true it

" is no claim against the Government, not even a ficti-

" tious claim; but hand me over the money, just as

" though it were now and at this time a claim against

" the Government". And in your decision you say in

effect, that the case supposed is the presenting of a false,

fictitious and fraudulent claim for payment, in vio-

lation of the statute; how you can construe the

statute so as to make it apply to claims and

genuine claims that have been paid and carry on their

face the cancellation of a genuine receipt of payment,

putting all persons, including officers and officials,

upon notice, and warning them that the claim has been

extinguished by payment, does, we confess, transcend

all the rules of logical deduction and of statutory con-

struction and of etymology with which we are familiar,

or which ever found expression in the books. If you

will read the statute as it is written, you will perceive
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that it deals only with claims that have never been

paid nor satisfied; claims that are still claims; no other

claims could affect the Government; no other claims

would be claims " upon or against the Government of

*' the United States, or any department or ofiScer

" thereof", to use the language of the statute; no other

claims could make the slightest difference or render it

in the least important to inquire whether they were

false, fictitious or fraudulent, or whether they were

presented for payment; the law does not indulge in the

manifestly idiotic supposition that a paid claim receipted

on its face as having been paid in full and conceded to

correctl}'^ state the fact of previous payment in full, will

again be presented for payment so as to necessitate a

penal law as a remedy; it ought to be a sufficient refu-

tation of such an absurdity to say that the law is pre-

eminently a practical science, and that it does not

legislate against an impossible fraud. In your opinion,

and no doubt in reaching your conclusion, you ignore

the exceedingly important fact that the first count

shows affirmatively that when the claim was presented

b}^ defendant it had been more than ten days previously,

paid by the United States and the fact of payment in

full was attested by the genuine receipt of the creditor,

upon the very face of the claim itself; thus showing con-

clusively, that it was no longer a claim against the

United States when presented by defendant—not even

a false, fictitious nor fraudulent claim; it could

not be a claim within the statute unless it purported

to be due and unpaid; whereas on the contrary this

claim not only purported on its very face to be paid,

satisfied and discharged, but the indictment alleges that
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it was in fact paid, satisfied and discharged; the theory

of the first count is, that the claim when presented by

defendant was false, fictitious and fraudulent because

it established on its face that it had been previously

paid, satisfied and discharged. It is quite clear to us

that the theory defeats the prosecution; that it demon-

strates the impossibility of there being a claim at all;

—

not even a fictitious claim. It would be different if the

claim was apparently such, and did not contain a true

receipt of payment; it is only in such a case that your

views would or could be correct; and even then solely

upon the assumption that the officer or official to whom
the claim was presented for payment, had no knowl-

edge of the fact of payment. In other words, we are

back to the proposition that no case is within the stat-

ute where the fraud is impossible; and that a claim

when paid, is no longer a claim such as is required by

the statute; that where there is nothing to show the of-

ficer or official that the claim has been paid and he does

not know that payment has been made, the law will

treat the claim according to its apparent status and as

the fact of payment does not appear to exist, it will be

considered non-existent; for in such a case the claim is

calculated to defraud, and comes within the mischief

aimed at by the statute. On the other hand, a genuine

claim or any other claim that has been paid and dis-

charged and contains on its face a true receipt of pay-

ment, is no longer a claim, and cannot if subsequently

presented for a second payment, work a fraud against the

Government or any department or officer thereof. The

statute eo nomine is directed against claims; they are

not such in any legitimate sense if they have been paid
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and discharged and attest the fact by a true receipt of

payment written on the face of the claim. Again we insist

asd request—if the claim does not purport to be such, but

appears on its face to have been and was in fact previously

paid and discharged, it is not a claim within the denun-

ciation or the intent or meaning of the statute, nor of

the mischief to be remedied. You are again mistaken

in treating a demand for payment on such a claim, as

being within the statute; the statute does not prohibit

a demand for payment; it is directed against the pre-

sentation of a claim for payment. The two things are

essentially different; for instance, a claim that has been

paid and discharged and so states on the face of it, may

be taken to an officer of the Government and a demand

made upon it for a second payment, if any one is fool-

ish enough to do so; but the demand is not the claim;

nor does a demand constitute a claim. And besides,

you should not forget that Mr. Dimmick is uot charged

with making or presenting an independent and separate

claim upon the Selby claim^ but merely with making

and presenting the original Selby claim itself, for pay-

ment;—a point already sufficiently discussed in this

petition. The point we urge is the very point you

have ignored, viz.: That as the Selby bill was paid and

properly paid, and the receipt of its payment en-

dorsed upon the face of the bill and thus showing that

the bill had been paid and discharged, it could not

thereafter by any possibility in the nature of things be

a claim^ not even a fictitious claim against the United

States or any department or officer thereof; in a

word it was absolutely void on its face as a

claim. A claim that is void on its face, as
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a pending or continuing claim, is not within the statute;

it is elementary that a void claim, appearing on its

face to be such, is no claim; and that being void no

fraud is possible. You say that a valid claim after its

payment is just as fraudulent, false and fictitious as

one that is such in its origin. We really are unable to

discern the slightest approach to a logical deduction in

that proposition; it is nothing but a dogmatic assertion

of a conclusion that is in open conflict with both the

fact and the law; a valid claim cannot become false,

fraudulent or fictitious by its having been paid; it is

no more false, fraudulent or fictitious after payment

than it was before payment. The only effect of the

payment is to extinguish the claim; it is no longer a

claim, it having been satisfied and distinguished by the

payment. If it is agaiu presented for payment, in no

just sense is it the presentation of a claim; for on its

face it has been extinguished and discharged; it is pos-

sible perhaps that a false, fraudulent or fictitious claim,

independent of it, and yet based upon it, may be form-

ulated and presented; but that is not this case; the in-

dictment here, merely charges the presentation of the

original Selby claim^ with its receipt of payment en-

dorsed on its face; and does not attempt to charge the

defendant with making or presenting a separate claim

upon the Selby claim. We find that repeatedly in your

opinion, you determine the sufficiency of the first count

by matters entirily in pais and outside of the indict-

ment; of course such a method as that of determining

an objection to a pleading is radically wrong; you have

no right in passing upon the first count to consider

whether defendant received any money on the Selby
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claim or not; the first count is silent on the proposition,

and the statute makes it entirely immaterial whether

any money was or was not paid. The case of United

States vs. Coggin^ 3 Fed. Rep. 492, cited by you, is not

in point; nor does it involve the same principle. In

that case, Coggin's certificate was fraudulent; it pur-

ported to be genuine, but was fraudulently obtained; it

was merel}' genuine in form; it was the product of

fraud and therefore in that sense was fraudulent; after-

wards Coggins presented the certificate and accom-

panied it with a claim to a pension, on the basis of the

certificate; the claim was therefore fraudulent and with-

in the statute. How this Court can perceive the slight-

est analogy or identity of principle, is certainly an

enigma to us. Coggins did not present a genuine claim

free from fraud, and one that had been paid, satisfied

and discharged, and carried upon its face, an authentic

receipt of payment, truthfully attesting the fact. Cog-

gin's certificate was not his claim; it was merely

evidence to support his claim; in no manner is it

possible to establish a resemblance or an analogy

between the certificate and the Selby bill; the certificate

was never a claim, and it was the product of fraud; the

Selby bill was a genuine claim and was never tainted

with fraud; the certificate never bore a receipt of pay-

ment; the Selby bill was properly paid and a true re-

ceipt of payment endorsed on its face. True, the

Coggiu certificate was genuine; but it was the product

of fraud; the Selb}' bill or claim was not. The only

point of resemblance, and it is clearly of no significance

and certainl}' misleading, is, that the certificate, like

the Selby bill, was genuine in the sense of being
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authentic; but it by no means follows that because the

certificate was genuine, the claim based upon it was

fraudulent or fictitious; the claim was fraudulent for

the same reasons that the certificate was fraudulent or

fraudulently obtained; besides, although the gist of the

ruling is that Coggiu made an independent claim on

the basis of the certificate, Mr. Dimmick is not charged

in the first count with making an independent claim

upon the basis of the Selby claim; but is merely

charged with presenting the Selby claim. In order to

make the principle of the Coggin decision applicable

here, it would be necessary to establish that the Selby

claim was fraudulent in its origin, as was the Coggin

claim. The Selby claim never was tainted with fraud;

the Coggin certificate had its birth in fraud. So it is,

we say, you have. been misled by a fancied analogy be-

tween this and the Coggin case, when really the two

cases are essentially different, and the principle con-

trolling the one has no application to the other; we

-complain of the absence of a discriminating analysis

that would clearly reveal the points of differentiation.

The initial proposition is that the first count in show-

ing that the Selby claim was not a claim of any kind,

either real or fictitious, when presented by Mr. Dim-

mick for payment; that it is absolutely void as a claim;

that it affirmatively manifested on its face the fact that

it had been paid and discharged long previously, de-

monstrates and clearly establishes the impossibility of

any fraud against the Government in presenting the

extinguished claim for another payment. A void

claim—void on its face as a claim, is not and cannot be

within the statute.
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2. In the second place, Cole as cashier had no power

or authority to again pay a bill that had been paid, and

that showed on its face it had been paid, satisfied and

discharged. The first count expressly avers the pay-

ment and the fact that the bill shows on its face a true

receipt of payment and that such was the condition of

the bill when presented by Mr. Dimmick for payment.

True, the indictment in the first count avers that Cole

had authority to pay the bill, but that is an erroneous

conclusion; no officer or official has authority to again

pay a bill that has been paid and that shows on its face

the fact of previous payment,

^s, therefore^ Cole had no authority or power to pay

the bill when it was presented by Mr. Dimmick, for the

very simple reason that it had been paid, and on its

face expressed the fact, it follows that the first count

charges no crime, under the ruling upon the precise

question in

UNITED STATES VS. REICHERT, 12 SA\NY . 043; 32 FED, REP. 1A2-

You have erred in failing to follow the ruling in that

case.

The court will take judicial knowledge that Cole as

cashier of the Mint is not an officer of the United States

and not in the civil service, although the first count

avers that he is. He has no authority to pay any such

a claim as that alleged to have been presented by Mr.

Dimmick. The superintendent of the Mint and the

chief clerk have the exclusive authority to pay bills for

materials furnished.

In passing upon the sufficiency of the first count, we

again insist that you confine your consideration of the
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case to the averments of the indictment as contained in

that count. Each count is in fact and in theory a sep-

arate indictment {United States vs. Malone^ 20 Blatch.

137, 140), and must be construed accordingl3^ We
also again direct your attention to the fact that there

is nothing in the first count to show that the Govern-

ment or any department or officer thereof, has been de-

frauded; and that the contrary appears from the fact

that fraud was impossible.

We maintain that the first count charges no crime:

1st, Because the alleged claim was void on its face as a

claim. 2nd, That Cole had no authority to pay it.

3d, That the first count shows that defendant did not

present for payment a false, fraudulent or fictitious

claim^ to an officer or person in the civil, military or

naval service of the United States; and that after it had

been paid the Selby bill was no longer a claim, either

real nor fictitious; it was not a claim within the meaning

or intent of the statute. The fallacy in your position, as

indicated in your opinion, is the assumption that the

Selby bill was used by defendant as a basis and only

as a basis of another and separate claim of his own; he

is not so charged in the first count; on the contrary,

the only claim there specified is the Selby bill; and he

is accused oi presenting forpayment that bill when he

kneiu it had been paid; ajid it is that bill and not a sepa-

rate claim by defendant that is charged with being false,

fictitious and fraudulent; and it is the fact of payment

that is pleaded in the first count to show that the Selby

claim is fictitious, false and fraudulent. Your opinion,

instead of adhering to the averments of the first count

puts the defendant in the entirely different situation of
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makiug a fictitious and separate claim of his own with

the Selby bill as its basis. The charge is merel}^ that

he presented the Selby bill already paid, satisfied and

receipted, as a claim against the United States, and not

that he presented a claim for himself; for all that ap-

pears in the first count he had authority from the Selby

Company to present the bill; if he had no authority,

then his presentation of their bill could not defraud the

United States and the case would not be within the

statute. He could not be presenting a claim of his

own; for it is manifest that he had none and was mak-

ing none; it would have been the most absurd of all

theories for him to present for payment the Selby bill

as his own bill, or for him to make any claim personally

on the basis of that bill; when he demanded payment of

the Selby bill, it was that bill a.xiA not another claim of

his own that he was presenting. The Selby bill was

not a claim when he presented it; and 07i itsface it man-

ifested the fact that it was not a claim; such is the case

as charged in the first count; it certainly is not a viola-

tion of the statute. You undoubtedl}^ fall into

error when you go outside the first count to

determine its sufficienc}-; you must in law con-

fine 3^our consideration of the point to the averments

of the couut and exclude all other matters. Another

test demonstrating that the charge is restricted by

the averments of the first count to the Selby bill and

that defendant is not accused of makiug a claim of his

own against the United States, is the fact that if the

proof was that the Selby claim was unpaid when

defendant presented it, the first count would fail and no

violation of the statute would have been established,
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even if the defendant had no authority to present or

collect the claim. In other words if the Selby bill re-

mained unpaid it would have been a valid and genu-

ine claim against the United States, no matter by

whom presented and irrespective of whether he had

any authority to present it; bat having been paid at

least according to the averments of the first count, and

receipted on its face as paid, it was no longer and it

showed affirmatively that it was no longer a claim

against the United States and therefore the conclusion

is and must be that defendant did not present a claim^

not even a false, fictitious or fraudulent claim,

3. You have refused to consider the objections made

to the couviction on the fourth count; you say that the

fourth count has become immaterial by reason of the

conviction on the first couut being valid; and you in-

voke the doctrine that a conviction on one good count

in an indictment sustains the judgment. You have

overlooked the fact that the judgment in this case is

shown by the record to be based upon the fourth count

as well as upon the first couut; it is therefore erroneous

if the fourth count is bad. The verdict is expressly

based on the fourth count as well as the first count

(trans, p. 28). The judgment is expressly based upon

the fourth count (trans, pp. 31, 32) "That whereas,

" the said Walter N. Dimmick having been duly con-

" victed in this court of making and presenting false

" claim as charged in the 1st count of the indictment,

" and using a portion of public moneys of the United

" States, to wit: the sum of $498.37 for a purpose not

" prescribed by law, as charged in the 4th count of the

" indictment. It is therefore ordered, adjudged and de-
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" creed", etc. We made a motion in arrest of judgment

as to the fourth count and the court overruled the point.

So that it is quite clear that the court has passed judg-

ment on the fourth count and that the judgment in

part rests on that count. The fact is that the judg-

ment assigns imprisonment of one year on each count.

The case of Classen vs. United States^ 142 U. S. 140,

146, cited in your opinion, does not sustain your con-

clusion; on the contrary it is against you. "And it is

" settled in this court, and in this country generally,

" that in any criminal case a general verdict and judg-

" ment on an indictment or information containing sev-

" eral counts cannot be reversed on error, if any one of

" the counts is good and warrants the judgment, be-

" cause, in the absence of anything in the record to

" show the contrary, the presumption of law is that the

" court awarded sentence on the good count only." Now
in our case there is something positive and direct in the

record to show that the court awarded judgment on the

fourth count as well as the first count; and that the

judgment is not upon the first count only. In the next

place the verdict is not general but special and in terms

convicts defendant on \h^ fourth county and the judg-

ment follows that part of the verdict and awards sen-

tence on that count in conjunction with the first count.

As opposed to your views and as fully sustaining our

position we also cite:

BALLEW VS. UNITED STATES. WO U. S. ia7j _
COM. VS. BOSTON R. R., 133 MASS. 392 1 Poriiie/ ru;f i^njith/
HEINER VS. PEOPLE, 34 ILL. 30A; /O^CJ, J ^S ^^^t
RICE VS. STATE, 3 HEIQK. 222. -' ^

These authorities are conclusively to the point that

the judgment in this case rests in part upon the fourth
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count; and as that count charges no crime, the judgment

must be reversed. We have fully presented the points

in our opening and reply brief, as to the failure of the

fourth count to charge a crime, and refer to what is

there stated. You have made no attempt to consider or

determine the objections to the fourth count, but

assumed it to be defective for the purpose of the opinion.

Reverting to the first count, it certainly must be clear

that upon its averments the Selby bill was not a claim

against the United States, not even a fictitious claim,

and that the defendant never made nor presented a

claim against the United States when he presented the

Selby bill, paid and receipted as it was, for a second

payment. The bill as presented was not calculated or

adapted to defraud, as it carried on its face a true re-

ceipt of its payment in full, and affirmatively indicated

that it was not then a claim against the United States.

The statute ex vi termini requires as an essential pre-

requisite that there be a claim made as contradis-

tinguished from a mere pretense; if there is no claim,

there is no oflfense against the statute; that the Selby

bill, paid and satisfied as it was, and expressing the fact

upon its very face, was not a claim and that its present-

ation for a second payment was not presenting a claim,

not even a fictitious claim, against the United States is

a self-evident proposition. Suppose instead of the Selby

bill, the defendant presented for payment to Cole, the

cashier, a lottery ticket, would anyone contend that

his act in so doing constituted the presentation of a

false, fictitious or fraudulent or any claim whatever

against the United States?
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Now what possible diflference in law can there be be-

tween the lottery ticket as a claim and Selby bill paid,

satisfied and discharged, and so stating on its very face?

There is no more claim in the one case than there

is in the other. The Selby bill is not a false, fictitious

nor fraudulent claim; it is not a claim at all, either in

fact or in law after it is satisfied and discharged by its

paj^ment in full; it cannot be made the basis of a claim

or pretense; for on its ver}' face it shows that it has

been extinguished by payment. No claim is within

the statute uuless it is calculated or adapted to

defraud; not unless a fraud is possible. Such is the

well settled rule in relation to that branch of the

criminal law, appertaining to false pretenses, to forgery,

perjur}'^, and all other of the cri7nen falsi. And it

is the universal rule iu all civil actions where fraud is

the gist of the claim. And we submit that your

pervading mistake is the failure to attentively consider

the meaning of the word "claim" as used in the statute,

and in omitting to construe the statute in accordance

with the mischief or evil it deals with, to interpret the

the law according to the reason of the law, as applying

only to claims that are calculated or adapted to defraud;

and as having no application whatever to claims, where

fraud is impossible; in other words claims that cannot

prejudice or injure; fraud is the essence of the offeuse

and where no fraud is possible, there is no violation of

the statute. If the claim is inherently frivolous or

ridiculous, or, as in this case, shows upon its face

that it is no claim, not even a fictitious claim, and

that although it was a claim at one time, it has

been extinguished by payment, the case is not within
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the miscliief to be remedied; nor within the reason

of the law.

II.

No Evidence of Guilt.

1. It is conceded by all that if the Selby claim

was unpaid and unsatisfied when presented by defend-

ant no crime was committed. And the trial court so

charged the jury.

It is immaterial whether defendant had authority to

collect the claim or not; if it was a subsisting and pend-

ing and unpaid claim, when presented by defendant,

he certainly did not violate the statute (section 5438)

in obtaining payment upon it. Now the claim had

never been paid; a void set-off was resorted to as a

means of settlement; as a result of void set-off the

Selby Company receipted the claim; and you tell us

very plainly that as we have no authority from the

Selby Company to dispute the validity of the void

set-off^ we cannot raise the point; your conclusion that

the United States has also approved the void set-off^ by

instituting this prosecution, is exceedingly far-fetched

to say the least. If the set-oflf is void in the absolute

sense, it cannot be ratified; nor could the United States

by instituting a criminal prosecution, thereby ratify

the set-oflf. So, too, you are very illogical in your state-

ment that "The suggestion that a stranger to both

" parties to a settlement can justify his unauthorized

" and illegal taking of the money of one of them, by
" saying that the settlement of the parties in interest

" was nevertheless void, is, to say the least, entirely de-
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** void of merit". It is immaterial under the first count

and under the statute whether any money was obtained

or not; and it is not charged in the first count that auy

money was obtained; in the next place the defendant

never attempted to justify his taking of the money; he

conceded that he was wrong in taking it; but always

denied and still denies that the taking of the money

constituted a violation of either section 5438 or 5497

of the Revised Statutes—the only statutes under which

the prosecution and conviction were had. And he cer-

tainly never claimed that he was justified in taking

the money because the set-off was void. So, too, you

are wrong in asserting that the defendant pre-

sented for payment, the Selb3' claim as his claim\

and you suggest a proposition entirely foreign to

the case when you say as 3^ou do, that even if

the Selby claim remained unpaid, " it constituted no

" true, genuine or honest claim of the plaintiff in error,

" or of any other stranger to the Smelting Company,
" but was, as a basis of any demand by such unauthor-

" ized person upon the United States, in the strictest

" sense, false, fictitipus and fraudulent". The plaintiff

in error did nof^nd he is not accused of making or pre-

senting the claim as his own; the prosecution's evidence

is that he ostensibly presented it for the purpose of get-

ting the money and paying Selby & Co.; as he had the

right to do, he being the chief clerk of the Mint, and it

being part of his duties to see that the bills were paid;

he did not pay the Selby Company but returned the

money to the Cashier Cole. Your error lies in constru-

ing the record as showing that the defendant presented

the Selby claim as his own\ whereas both in the indict-
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ment and in the evidence lie is accused of presenting a

false, fictitious and fraudulent claim, to-wit: the Selby

claim, and that it is false, fictitious and fraudulent, be-

cause previously paid. You surely will admit that un-

der section 5438 of the Revised Statirtes,the particulars

of the fraud must be set forth in the indictment; the

rule is universal; in this case the indictment

specifies wherein and the particulars in which the claim,

the Selby claim is false, fictitious and fraudulent;

and it is there alleged to be that the claim

had been previously paid, and bore the receipt of pay-

ment on its face and that defendant knew it. In other

words, that the fact of previous payment rendered the

claim thereafter false, fictitious and fraudulent when

again presented. Now, you ignore these essential aver-

ments of the indictment; you ignore the case as it is

made by the first count of the indictment by eliminat-

ing therefrom the controlling allegation that the claim

had been previously and properly paid, when you

say, as you do above, that conceding the claim to be

valid, subsisting and impaid^ yet the conviction is right

because the claim was not that of plaintiff in error and

that unpaid it was "as a basis of any demand by such

*' unauthorized person upon the United States, in the

" strictest sense, false, fictitious and fraudulent". Now,

that is not the case as presented by the first count in

the indictment; according to the charge as set forth in

the first count and as there pleaded, the claim was not

false, fictitious or fraudulent, if it was unpaid. Then,

again, you ignore the charge in the first count that the

accused presented the Selby claim there described, for

payment; and that the Selby claim was false, fictitious
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and fraudulent because and for the reason only

that it had been previously paid. The defend-

ant is not charged with presenting a claim

or demand of his own, upon the United States. On the

contrary, the charge is that he was presenting the claim

of another, to wit: the claim of the Selby Smelting

and Lead Company. The fact that he had no authority

to do so would not make the claim his own; nor render

it false, fraudulent or fictitious; there is a wide difiFer-

ence between a want of authority, and a claim; a valid

claim does not become false, fraudulent or fictitious

because presented by a person for paymep^, who has

no authority to do so.

Suppose the defendant, as chief clerk, received a valid

bill against the United States for materials furnished

the Mint; that he had no authority from the creditor to

collect the bill; do you mean to say that if he took the

bill to the cashier and obtained from him the money to

pay it, and paid it, that he would thereby violate sec-

tion 5438 of the Revised Statutes iu presenting a false,

fictitious and fraudulent claim, forsooth he had no

authority to collect it? You entirely lose sight of the all-

controlling fact that it is the Selby claim that is charged

to be false, fictitious and fraudulent in that it had been

previously paid., and that the defendant is accused of

presenting that claim, the Selby claim\ not his claim; it

is not charged that he presented any claim that he

personally asserted against the United States; and the

prosecution's evidence does not show that he did.

The items in the claim presented demonstrate that

it was not defendant's claim; but the claim of the
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Selby Company that he presented. You say in your

opinion that the Government "instituted this prosecu-

" tion against the plaintiff in error for obtaining money
'* from its vaults upon the pretense that the amount of

" the Selby Company's claim was still due". If that is

true, then the defendant did not present any claim of

his own but presented the claim of another—the Selby

Company. The first count so charges; and we cannot

understand how you come to ignore the averments of the

first count in respect to the identity of the claim that

was presented. The defendant is not accused of having

himself mad^ out a claim and presented it as his claim.

We certainly insist that it transcends all rules of logic

to deduce the conclusion that the Selby claim even if

unpaid when presented by defendant, was false, ficti-

tious and fraudulent, because he had no authority to

present it; besides, that is not the case averred in the

first count; nothing is there said about the absence of

authority; on the contrary, the gist of the charge is

that the claim had been paid.

Another point,—you seem to think that the de-

fendant cannot urge the objection that the set-off is ab-

solutely void, because, you say, the parties to it are sat-

isfied with the settlement. Now what has that to do

with it? The defendant is accused of crime; the charge

is made to depend by the averments of the indictment,

upon the question as to whether the Selby claim

was paid previously to its presentation by him.

Do you mean to say that it is no defense

for him to show that the claim was unpaid

when he presented it? If it was unpaid, then it

was not false, fictitious nor fraudulent; as the first
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count is made to rest entirely upon the allegation that

the claim was false, fictitious and fraudulent because

when presented by defendant it had been previously paid.

He therefore sets up a complete defense when he

shows that the claim had not been paid; it certainly

cannot prejudice his right to this defense that the

parties to a void set-oflf are content to treat it as valid,

and as a payment of the claim; their consent cannot

make the set-off valid, especially if as here, it is in vio-

lation of the statutorj^ law of the United States. Not

even the most formal contract between the United

States and the Selby Company could impart validity to

the void set-off, nor prejudice the right of this defend-

ant to show that the set-off is void and that therefore

the claim was not paid nor satisfied. The rights of this

defendant are involved; he is interested in refuting

the charge that the claim is false, fictitious and

fraudulent because previously paid b}' the United

States; he therefore has the indubitable right to invoke

the laWy the statutory law that makes the set-off abso-

lutely void. He would have no right to attack that

which was merely voidable as distinguished from that

which is void; only the parties to a voidable transaction

and their privies, can question a voidable transaction;

the}' may waive the objection and the transaction be-

comes valid; but a void transaction is as though it had

never been; any person, though he be an entire stranger

to the transaction, may show it is void whenever his

rights are affected or can be affected, or are sought to

be affected by it, even if the parties to the transaction

have expressly agreed to waive the objection or have

solemnly ratified. It is elementary that a void act can-
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not be ratified nor can a waiver of all objections impart

the slightest validity to it. The Leach-Selby set-off

was flagrantly in violation of the statute and void in the

absolute sense; not merely voidable, as you seem to

suppose.

MILLER VS. AMMON, 145 U. S. ASe.

If the defendant had the right to disprove the essen-

tial allegation of the first count, that the Selby claim

had been paid, he necessarily had the right to show that

a set-off relied upon by the prosecution as constituting

payment, was absolutely void and in violation of statu-

tory prohibition; and that accordingly there was no

payment. If there was no payment, then the first

count must fail as it rests entirel}'- upon the allegation

that the claim was false, fictitious and fraudulent when

presented by defendant, because and solely because it

had been previously paid. We clearly had the right to

show that the set-off was absolutely void; and in support

of our defense that the Selby claim had not been paid

and therefore was not false, fictitious or fraudulent

within the charge as set forth in the first count.

2. The statute renders it immaterial whether the

claim is paid or not; and therefore it is no evidence sup-

porting the first count to show that the cashier Cole

recognized and paid the claim, as being a just claim of

the Selby Company. Nor is it any evidence in support

of the first count that the accused obtained the money

by the pretense that the claim was unpaid. In the first

place, it was not a pretense; the claim was in law and

in fact unpaid; the set-off relied upon to show payment

being void. In the next place, the statute is not a

statute against obtaining property by false pretenses;
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nor does the first count charge the defendant with ob-

taining any property by false or other pretense; and if

it accused him of any such ofifense it could not be sus-

tained, as the claim on its face showed that it had been

paid and was no longer a claim, and could not be made

the basis of a claim or demand.

III.

Errors in Rulings.

1. The District Court submitted the case to the jury

on the theory that the issue as to whether the claim

was false, fictitious and fraudulent, was to be deter-

mined by the inquiry as to whether it had been paid

previously to its presentation by defendant; the prose-

cution contended there had been payment by means of

the set-off; and the trial Court so charged the jury; and

also charged the jury that if no previous payment had

been made, the defendant must be acquitted. Now,

upon the issue thus submitted to the jury, the defend-

ant was clearly entitled to the instructions requested

and refused, that there was no payment because the

set-off was void and in violation of statutory prohibition.

The errors in refusing the instructions are palpably in-

jurious; if the instructions were given, the acquittal

would have necessarily resulted, on the first count. In

this petition we have already pointed out wherein your

views on the right of the defendant to object to the set-

off as void, are founded in a misunderstanding of the

law.

2. The errors of the District Court in refusing the re-
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quested instructions as to the fourth count are not ob-

viated by your decision that the conviction can rest on

the first count; even if that were true (and we have

shown herein that it is not), still it was reversible error

to refuse the instructions, ad ./> ij --h j <:-h /- .

WOOD VS. PEOPLE. 59 /V. V. 122.
/^^^^ ^^^

3. We again ask you to consider the authorities

cited at pages 84 and following of our opening brief in

relation to the reversible nature of the error of the Dis-

trict Court in refusing to instruct the jury upon the

subject of good character in its relation to reasonable

doubt. We feel quite certain that you have overlooked

the point. The trial court gave no charge that covered

the proposition; and you make no reference to it in

your opinion.

4. The same is true in respect to the instruction re-

quested by defendant and refused by the trial court de-

fining a reasonable doubt. The error is sufficient to

reverse the judgment. So held in

PEOPLE vs. PAULSELL, IIS CAL, 6.

5. And we think you overlooked the authority of the

case of People vs. Shepardson^ 49 Cal. 630, where the

judgment was reversed because the trial court refused

to give the identical instruction requested by us in this

case and as follows: " Evidence of good character is

" evidence relevant to the question of guilt and is to be

" considered by you in connection with the other facts

" and circumstances in the case. One object in having

" it before the jury is to iuduce the jury to believe from

" the improbability that a person of good character

" should have conducted himself as alleged in the in-

" dictmeut, that there is some mistake or misrepresen-
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" tation in the evidence on the part of the prosecution

** and in this connection you must take it into consid-

" eration." No charge touching the point was given

by the District Court.

IV.

Again we direct your attention to the fact that the

judgment proceeds upon the fourth count, and

is not confined to the first count; and we cite

you to that portion of this petition^and the authorities

there cited, showing beyond doubt that you are wrong

in your conclusion. Besides, the plaintifi"in error was

necessarily prejudiced in his fundamental rights by the

admission of evidence on the fourth count; for undoubt-

edly the jury in passing upon the first count were influ-

enced by the evidence addressed to the fourth count.

Evidence as to a crime not charged, has been admitted;

the injury to the defendant is manifest.

Conclusion.

Speaking of statutes such as section 5438 of the Re-

vised Statutes, Bishop says: ** As against defendants,

*' these statutes, like all other criminal ones, must be

" construed strictly, and nothing not within their words

" be held to be within their meaning; on the other hand,

*' in favor of defendants, the construction is liberal."

2 BISHOP'S NEW GRIM. LAW, SEC. 41S.

We respectfully submit that your conclusions are in

violation of this elementary rule; there is nothing in the

statute to embrace what is not a claim\ nor to embrace

a claim that is noX. prima facie valid and subsisting; nor
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to embrace a claim that is not presented to an officer or

official having authority to approve or pay it if genuine;

nor to embrace a claim that for any reason cannot de-

fraud. You have certainly given to the statutory re-

quirement that the claim be false, fraudulent or fic-

titious, an indefensible and an exceedingly strained con-

struction when you held it to embrace the Selby claim.

You have in other words by construction created a crime

that is not covered by the language of the statute in its

ordinary and normal signification.

" Constructive crimes" say the Supreme Court of

California, "crimes built up by courts with the aid of

" inference, implication, and strained interpretation

—

" are repugnant to the spirit and letter of English and

" American law" {^Ex Parte McNulty, 11 Cal. 168).

In our case the Government was not defrauded; the

money was never used. The act of Cole in paying out

the money was in violation of his duty and in excess

of his authority; but that feature of the case cannot

affect the legal proposition as to whether the first count

and the evidence show a violation of section 5438

of the Revised Statutes, in respect to which it

is immaterial whether any money was obtained or

not. And finally, we again ask that you follow the

manifestly correct ruling in United States vs. Reichert,

12 Sawy. 943; 32 Fed. Rep. 142, where it was held that

if the person or officer to whom the claim was presented

for approval or payment had no authority to approve or

pay it, there was no violation of section 5438 of the

Revised Statutes. Certainly, according to the aver-

ments of the first count, Cole had no authority to pay
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the Selby claim; for it had been previously paid and on

its face expressed the fact in an authentic receipt of

payment. There is no false or other pretense averred

in the first count; it is not there alleged that the

defendant represented to Cole that although the bill

was receipted paid and the receipt dated eleven days

previously, that it was in fact unpaid and that the

Selby people had merely receipted it in advance and

were there then, and sent him for the money; were in

his office waiting for the money; that is the testimony

on which the prosecution rests, but it is not sustained

by any averment in the indictment; on the contrary,

the first count charges that the bill was paid

and receipted paid, and that therefore it was a

false, fraudulent and fictitious claim when pre-

sented by defendant for payment. Now if it was

previously paid aud receipted paid, Cole had no

authorit}' to again pay it when the defendant pre-

sented it. The point is this: the first count shows

that Cole had no authority to pay the bill; true it

avers that he had authorit}' but the subsequent

averments in the count show that he had no authority;

that results from the averment that the claim had been

previously' and properly paid and receipted on its face;

there is nothing in the first count impeaching that

receipt; on the contrary it is alleged to be true. Now
Cole had no authority to pay the bill again-after it had

been paid, it was no longer a claim against the United

States; and, therefore, the case comes squarely within

the ruling of Mr. Justice Field in United States vs.

Reichert, 12 Sawy. 943; 32 Fed Rep. 142; aud for that

reason also, no crime is charged in the first count. The
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sufficiency of the indictment must be determined from

its contents;—a very elementary rule that your opinion

contravenes. We respectfully submit that for the

reasons stated in this petition and upon the various

points presented in the briefs filed by the plaintiff in

error, a re-hearing should be granted.

Wherefore your petitioner prays that such be the

order of your Honorable Court.

George D. Collins,

Attorney for the Petitioner, Walter N. Dimmick.

United States of America, >

Northern District of California. S

I hereby certify that in my judgment the foregoing

petition for a re-hearing is well founded and is not

interposed for delay.

George D. Collins,

Counsel for Petitioner.

_--Vj(U^





Addenda.

To the point presented at pages 21 and 34 of this

petition, we add the following:

You decline to consider or pass upon the fourth count

and the various rulings of the District Court relating

to it;—the admission of evidence, the instructions re-

fused, the charge given, the sufficiency of the evidence

to sustain the conviction on that count, the flagrant

misconduct of the special counsel for the prosecution

in their argument to the j ury, whereby the defendant

was deprived of a fair trial—matters to which we have

addressed various points for reversal of the judgment,

as an examination of our briefs will show. You say in

the opinion: '* The other objections of the plaintiff in

*' error to the rulings of the trial court in respect to

" the admission of testimony" (you omit the points as

to the rulings on the instructions refused, the charge

given and the sufficiency of the evidence, the miscon-

duct of the prosecution), " relate to the charge embodied

" in the fourth count of the indictment, the validity of

" which is, among other things, called in question by

" the plaintiff in error. As the first count, and the

" verdict of guilty returned upon it, is sufficient to sup-

*' port the judgment and sentence, the question of the

" sufficiency of the fourth count, and the validity of the

" proceedings thereunder, need not be considered."

This view you take of the case, wherein you decline to

consider the various objections relating to the fourth

count and the proceedings under-it, is certainly in con-

flict with the decision of the Supreme Court of the

United States in the case of

BALLEW VS. UNITED STATES, WO U. S. 187, 197.
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Suppose you would hold that the fourth count was

sufficient; then the Ballew Case now cited is on all fours

with this; and according to the authority of that de-

cision, it is your duty to determine all the questions

raised by us in respect to the instructions re-

fused and the charge given, the misconduct of the

prosecution, and whether or not the evidence is suf-

ficient to sustain the conviction on the fourth count.

As is clearly stated by the court in the Ballew Case^ the

judgment there as here was general—upon both counts,

not on each count separately; the verdict was general,

that the defendant was guilty as charged. The Su-

preme Court of the United States say, " It follows,

" therefore, that the instruction asked was wrongfully

" refused and the instruction given was erroneous, and

" that there was error in the conviction as to the first

'' count in the indictment. The verdict was a general

" verdict. That in a case such as this a general ver-

" diet is proper and imports of necessity a conviction as

" to both counts, is settled. {Classen vs. Utiited States^

"142 U.S. 140,146.) It follows then, that though
*' there was error as to the conviction of one of the

" oflfenses charged, there was no error in the conviction

" upon the other. The question, therefore, arises

" whether error as to one only of the counts must lead

" to reversal of the conviction on that count alone or

" to like reversal as to the count where no error exists;

" in other words, whether, after reversing the judgment,

" which was on both counts, we can annul the verdict

" upon the first count alone, and leave the verdict to

" stand as to the second count unaffected by the re-

" versal." And the court in answering this question



Ill

said: " In this case, as the only errors found in the rec-

" ord relate to and affect the crime covered by the first

" count, substantial justice requires, and it is so ordered,

" that i\iQ ge7teraljzidgment (italics ours) rendered by

" the court below should be reversed and the cause be

" remanded to that court with instructions to enter

" judgment upon the second count of the indictment,

" and for such proceedings with reference to the first

" count as may be in conformity to law."

True, the counts there, were both suflScient in law;

but, perhaps, when you consider the question,

you will concur with the District Court in

ruling that the fourth count is sufficient; and if

you do, and still adhere to your decision that

the first count is sufficient, then this case and the

Ballew Case are exactly the same; and you are

required by the authority of that case to consider and

decide all the questions which 3^ou have refused to

consider or decide in relation to the fourth count,

to-wit: that the District Court erred in its charge

relating to the fourth count; erred in refusing

requested instructions in relation to the fourth count;

erred in its rulings concerning the admission of

evidence in relation to the fourth count; and that the

defendant was to his great prejudice deprived of a

fair trial by the flagrant misconduct of the special

counsel for the prosecution in their argument to the

jury. And if you conclude upon any of these points

that reversible error exists, then your course is

clearly indicated by the Supreme Court of the United

States in the Ballew Case^—you must reverse the
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judgment. To the same effect is the authority of

Wood vs. People, 59 N. Y. 122.

On the other hand, if you decide that the fourth

count is fatally defective and charges no crime, then

you will consider the fact shown b}'^ the record, that the

District Court admitted evidence on that count, sub-

mitted it to the jury, that the jury in terms found the

defendant guilty on the fourth count and that the

lower court denied a motion in arrest of judgment on

that count and awarded sentence upon that count in

conjunction with the first count and so states in the

judgment. It cannot therefore be said or presumed that

the Court awarded judgment on the good count onl}^;

and where that is the case, the ruling in Classen vs.

United States, 142 U. S. 140, 146, cited b}^ 3'ou as au-

thority for your conclusion, has no application what-

ever. As there stated by the Supreme Court, the

reason of the rule is, that "in the absence of anything

*' in the record to show the contrar}^, the presumption

" of law is that the court awarded sentence on the

" good count onl}'". The rule is of course inapplicable

where the reason does not apply

—

cessante ratione legis

cessat ipsa lex. And it is so held. [^Heiner vs. People^

34 111. 304; Rice vs. State, 3 Heisk. 222.) The record here

shows affirmatively that the judgment is based on the

fourth count as well as the first count; therefore if the

fourth count is bad, the judgment must be reversed.

As said by the Supreme Court of California: "Here

" there are two counts, one good and the other bad.

" The court holds them both good; there is a verdict of

" guilty upon both counts, upon which judgment is



" pronounced. Error has intervened, and the good

" cannot be separated from the bad. The presump-

" tion must be that as both were held good, and

" evidence introduced in support of both, that the

" judgment is upon both, and hence that it is errone-

" ous. (See People vs. Mitchell, 92 Cal. 590.)"

PEOPLE VS. SMITH, 103 CAL. 567.

The authority of that case must govern this, if you

hold either count to be bad. A rehearing must be

granted. If you hold both counts good, then the au-

thority of the Ballew Case, in 160 U. S. 197, requires

that a rehearing be granted and that on the rehearing

you consider and decide the various points raised by

the plaintiff in error in relation to the rulings and pro-

ceedings, and the charge to the jury, under the fourth,

and reverse the judgment if there be pernicious error.

aijf^r.^




